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2 June 2022

Viv Rosenberg
Ponsonby Business Association
PO Box 47 471
Ponsonby 
Auckland

Email: viv@iloveponsonby.co.nz


Incorporated Societies Act 2022 

You have asked me to provide advice following the enactment of the Incorporated Societies Act 2022 (the ‘2022 Act’) In particular, you have asked when the Ponsonby Business Association (‘PBA’) should consider making any necessary amendments to the Constitution of the PBA and re-register with the Companies Office.

The Incorporated Societies Act 2022, which replaces the Incorporated Societies Act 1908 (the ‘1908 Act’) was signed into law on 5 April 2022. While the statute has been enacted, many of its provisions will not take effect immediately. For example, the situation for any society registered under the 1908 Act (such as the PBA) is as follows:

· until Quarter 3 2023, the PBA remains subject to the rules in the 1908 Act;

· at some point in the period Q4 2023 to Q1 2026 (a period of about 2½ years), the PBA must re-register with the Companies Office or it will cease to exist;

· an application for re-registration must be accompanied by a copy of the PBA’s Constitution and this must be compliant with the requirements set out in the 2022 Act;

· as soon as the PBA re-registers, it will become subject to the rules in the 2022 Act. This means the PBA can become subject to the new rules at the time of its own choosing.

The 2022 Act has made a number of key changes to the current governance framework, including: codifying board member duties (for example, that all board members must act in good faith and in the best interests of the society); requiring certain incorporated societies (to be prescribed in regulations) to have their financial statements audited; requiring all incorporated societies to have a procedure in their constitutions to resolve disputes; specifying certain factors that will disqualify a person from being a board member; allowing for members to obtain information from board members; and providing for certain criminal offences.

With the time available for transition and as a BID-operating business association within Auckland, my expectation is that Auckland Council will be providing advice on the requirements above and also any necessary amendments to the PBA’s Constitution that would make it compliant with the requirements set out in the 2022 Act. This is particularly the case as almost all BID-operating business associations use the same template or model Constitution. 

I expect it would also be useful to allow the 2022 Act to ‘bed in’ and await the Registrar of Incorporated Societies or other agencies to provide guidance or further information on the new requirements above and also any necessary amendments required or future model constitutions. 

As a consequence, I recommend that the PBA wait until its 2024 or 2025 Annual General Meeting before making any necessary amendments required to its Constitution and re-registering the PBA with the Companies Office.

If you have any further questions, please let me know.


Yours sincerely,
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Dr Grant Hewison
BA/LLB, LLM, PhD (Law)
Director
Grant Hewison & Associates Ltd
300 Richmond Road, Grey Lynn
grant@granthewison.co.nz
Phone: (021) 577-869
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